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Wage and Hour Division, Labor § 825.203

section for measuring the 12-month pe-
riod, the option that provides the most
beneficial outcome for the employee
will be used. The employer may subse-
quently select an option only by pro-
viding the 60-day notice to all employ-
ees of the option the employer intends
to implement. During the running of
the 60-day period any other employee
who needs FMLA leave may use the op-
tion providing the most beneficial out-
come to that employee. At the conclu-
sion of the 60-day period the employer
may implement the selected option.

(f) For purposes of determining the
amount of leave used by an employee,
the fact that a holiday may occur with-
in the week taken as FMLA leave has
no effect; the week is counted as a
week of FMLA leave. However, if for
some reason the employer’s business
activity has temporarily ceased and
employees generally are not expected
to report for work for one or more
weeks (e.g., a school closing two weeks
for the Christmas/New Year holiday or
the summer vacation or an employer
closing the plant for retooling or re-
pairs), the days the employer’s activi-
ties have ceased do not count against
the employee’s FMLA leave entitle-
ment. Methods for determining an em-
ployee’s 12-week leave entitlement are
also described in § 825.205.

§ 825.201 If leave is taken for the birth
of a child, or for placement of a
child for adoption or foster care,
when must the leave be concluded?

An employee’s entitlement to leave
for a birth or placement for adoption or
foster care expires at the end of the 12-
month period beginning on the date of
the birth or placement, unless state
law allows, or the employer permits,
leave to be taken for a longer period.
Any such FMLA leave must be con-
cluded within this one-year period.
However, see § 825.701 regarding non-
FMLA leave which may be available
under applicable State laws.

§ 825.202 How much leave may a hus-
band and wife take if they are em-
ployed by the same employer?

(a) A husband and wife who are eligi-
ble for FMLA leave and are employed
by the same covered employer may be
limited to a combined total of 12 weeks

of leave during any 12-month period if
the leave is taken:

(1) for birth of the employee’s son or
daughter or to care for the child after
birth;

(2) for placement of a son or daughter
with the employee for adoption or fos-
ter care, or to care for the child after
placement; or

(3) to care for the employee’s parent
with a serious health condition.

(b) This limitation on the total
weeks of leave applies to leave taken
for the reasons specified in paragraph
(a) of this section as long as a husband
and wife are employed by the ‘‘same
employer.’’ It would apply, for exam-
ple, even though the spouses are em-
ployed at two different worksites of an
employer located more than 75 miles
from each other, or by two different op-
erating divisions of the same company.
On the other hand, if one spouse is in-
eligible for FMLA leave, the other
spouse would be entitled to a full 12
weeks of FMLA leave.

(c) Where the husband and wife both
use a portion of the total 12-week
FMLA leave entitlement for one of the
purposes in paragraph (a) of this sec-
tion, the husband and wife would each
be entitled to the difference between
the amount he or she has taken indi-
vidually and 12 weeks for FMLA leave
for a purpose other than those con-
tained in paragraph (a) of this section.
For example, if each spouse took 6
weeks of leave to care for a healthy,
newborn child, each could use an addi-
tional 6 weeks due to his or her own se-
rious health condition or to care for a
child with a serious health condition.
Note, too, that many State pregnancy
disability laws specify a period of dis-
ability either before or after the birth
of a child; such periods would also be
considered FMLA leave for a serious
health condition of the mother, and
would not be subject to the combined
limit.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.203 Does FMLA leave have to be
taken all at once, or can it be taken
in parts?

(a) FMLA leave may be taken ‘‘inter-
mittently or on a reduced leave sched-
ule’’ under certain circumstances.

VerDate 22-AUG-97 08:39 Sep 06, 1997 Jkt 174102 PO 00000 Frm 00803 Fmt 8010 Sfmt 8010 E:\CFR\174102.147 174102


		Superintendent of Documents
	2010-11-13T09:44:45-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




